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ABSTRACT
This paper addresses the question to what extent international fundamental rights offer
protection against excessive workdays and overtime or excessively flexible working hours,
including the right to remuneration for the inconveniences caused by overtime or flexible time.
We argue that effective working time regulation is not only closely related to health and safety
protection, but also to protection of the family and minimum wage protection. We will briefly
review ILO Treaties and European Union regulations that specifically deal with working time
protection, and demonstrate that the interconnectedness of the issue of working time with health
and safety protection, protection of the family and minimum wage protection, is not fully
protected in these norms. This justifies the question to what extent fundamental rights can fill
this void. Fundamental rights such as the right to life, protection against forced labor, the right to
family life, the right to equal treatment and the right to a decent wage may currently provide
remedy at least in extreme cases of worker abuse. However, the evolutive nature of the
fundamental rights approach may stretch their scope to protection against involuntary
flexibilisation of working time as well.
1. Introduction
1.1.

Recent trends in working time arrangements

The first laws regulating working hours were adopted at the end of the 19th century and at the
beginning of the 20th. Many industrialized countries implemented regulation setting the normal
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amount of working hours per week between 40 and 48 hours. The most important reason behind
these laws was the need to protect workers in order to safeguard minimum safety and health.
However, governments often also recognized the need of workers for leisure time, including time
to spend with their families.2 As was to be expected, these regulations have curbed the average
amount of hours worked in industrialised countries in the last century. However, the trend
towards the increase of leisure has not been consistent since then. From the 70's onward, there
has been a divergent development in which the amount of hours worked in countries such as the
United States, Australia and the United Kingdom actually rises compared to most European
countries.3
The United States are a good example of this trend, as workers in this country seem to be facing
an ‘epidemic of long hours.’ 4 The U.S. federal law which covers a large part of the workforce5
aims at reducing hours by requiring an overtime premium of 50 % for each hour over 40 hours
per week, but this incentive does not seem to deter employers from having their employees work
significantly longer. According to some research, almost 33% of American workers regularly
work more than the standard week, while around 20% work more than 50 hours.6 This
phenomenon may be explained by the fact that there is no worker co-determination in hour
patterns, and workers do not have the right to refuse overtime. If they do, they can be fired at the
will of the employer, without legal repercussions. Businesses seem to justify imposed overtime
by referring to increased global competition and the resulting need for enhanced productivity.
Another example is the United Kingdom, where employers and employees have made
widespread use of the possibility under national law7 to ‘opt-out’ of the 48-hour limit on weekly
working time, thereby continuing a culture of long hours. As is the case in the US, such practices
coincide with an underdeveloped system of employee representation.8
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The average amount of hours worked in developing countries has mostly remained at a high
level, while the percentage of workers that work excessive amounts of hours9 in many of these
countries even seems to be growing.10 Taking China as an example, the problem may not be the
lack of adequate legal norms, as China has clear standards on working hours, including a
standard working week of 40 hours and the requirement of overtime pay at 150% the normal
rate.11 Instead, a possible explanation for excessive hours practices is China’s economic policy
which is aimed at actively attracting foreign investment. This may put pressure on the extent to
which regulation on wages and working hours are complied with in practice.12 As research in
garment and manufacturing factories in South-China shows, the result may be that workers are
required to work excessive hours without receiving the amount of overtime pay required by law
on a structural basis.13 The additional pay workers earn by working overtime is often necessary
for their ability to survive.
This can be observed in Greece as well. Following economic hardship, Greece was required to
take drastic measures aimed at increasing labour market flexibility as a part of the austerity
measures imposed by the EU and IMF. These included drastically cutting minimum wages and
overtime rates.14 Henceforth, average working hours in Greece, which were already among the
highest in Europe, have increased even more over the last couple of years. As Greece does not
have a strongly developed part-time work culture, workers have catered to the preference of
employers by working increasing amounts of overtime. Instead of receiving the legal premium
on overtime, a lot of workers were not paid for the extra hours at all.15
An important trend other than the increase of hours is a shift in the distribution of hours between
workers and the application of alternative forms of employment which deviate from the
traditional model. This includes an increased use of part-time work and job-sharing measures, on
– call work, temporary agency work, and flexible working hour patterns, including overtime
and shift work. These developments can be beneficial to workers, as a means to preserve job
9
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opportunities in times of economic crisis,16 as well as to support workers with family
responsibilities.17 They can, however, also negatively impact workers by taking away control
over their daily lives. Insecure or non-standard working patterns will often be detrimental to the
work life balance, and may even create a threat to the health and safety of workers.18
In France, the adoption of the Reduced Working Hours Act, introduced the 35 hour work week,
and allowed and encouraged employers to negotiate flexible working-time arrangements with
unions at the same time.19 As a result, while a priority of labor policy of the French government
has been the reduction of working time, 20 France now also has one of the highest percentages of
companies with highly flexible working time policies in Europe.21 The effects of the policies are
highly diverse. Part of the workers experienced improval of their daily lives because of increased
possibilities to adapt their work schedule to their personal responsibilities. For another part of the
employees the policies meant fluctuating and staggered hours, not always predictable in advance,
or long days without wage.22 The Netherlands provides an example of a national system which
was designed to allow employers more possibilities to gear working hour patterns to business
needs and economic developments in several ways. The Working Hours Act of 1996 and its
2007 revision allowed for 'internal flexibilisation' of working time schedules.23 The Act on
Flexibility and Security of 1998 allowed for 'external' flexibilisation, by normalising flexible
forms of employment such as temporary work, on call work and successive fixed term
employment contracts. National courts have increasingly come to expect flexibility of individual
employees, for example with respect to varying patterns of working hours and working overtime
occasionally or systematically.24 The Netherlands has one of the highest percentages of flexible
workers in Europe,25 and a relatively high score on unpaid overtime and evening work.26
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Flexibilisation is sometimes achieved for workers and employers at the same time. An example
is Sweden, where the national Working Hours Act provides social partners with considerable
leeway to deviate from the regular standards on working time and overtime pay. Collective
agreements increasingly include the ‘annualisation’27 of hours as a flexibility measure. The
general trend is a slight reduction of the normal amount of working hours per week, combined
with a stimulus for overwork in the form of an overtime premium. On the other hand, workers
are often enabled to put small amounts of their wages towards a time savings account, which
they can later use to reduce their working time. A final notable trend in this country is the large
participation of women in the workforce, largely through part-time work, which the legal system
enables by providing reversible options.28
1.2 Outline
The examples of working time developments in various countries makes apparent that working
time regulation at state level can and will shape the daily lives of employees. In some countries,
working hours are not effectively restricted. The dominant choice of employers in those
countries seems to consist of imposing long working hours and overtime. In other countries,
where the legal restriction of maximum working hours is more prevalent, employers have
responded by seeking to optimize their production by flexibilisation of the workforce, either by
imposing flexible working time patterns ("internal flexibilisation") or by imposing flexible
contracts ("external flexibilisation") or both. These examples also show that working time
protection is intricately linked to a broader spectrum of labor protection, such as protection of
health and safety, protection of family life and protection of minimum wages. The room to
maneuver which national governments have in implementing their own policy on working hours,
flexible hours and overtime pay, is to a certain extent limited by international regulations.
However, when national governments seem unwilling or unable to combat excessive and
precarious practices, or even actively contribute to them, one of the few remaining legal resorts
could be fundamental rights.29 The question is, to what extent fundamental rights can contribute
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to the protection against excessively long working hours or excessively flexible working hours.
We have chosen a European perspective for this research.
In the next part, we provide a short description of international regulation on working time, in
ILO conventions and the European Working Time Directive, discussing to what extent these
rules recognize the need to protect against long hours by providing a decent wage, and the need
to adjust working hours to personal responsibilities such as family life. Then we will shift our
attention to a broader spectrum of fundamental rights. We discuss to what extent fundamental
rights such as the right to life, protection against forced labor, the right to family life, the right to
equal treatment and the right to decent work contribute to the protection of working time in part.
3. In part 4 we will conclude with a reflection on the balancing of fundamental rights against
economic interests, since the choice for flexible working hours policies will often be defended by
claiming economic necessity.

2. International Regulation on Working Hours and Overtime
The room to manoeuvre which national governments have in implementing their own policy on
working hours, flexible hours and overtime pay, is to a certain extent limited by international
regulations, which is briefly reviewed in this part. From a European perspective, the most
important sources of international regulation which require the implementation of norms into the
countries’ own domestic legal orders are the ILO and the European Union. Our short description
of these norms focuses on the question to what extent it is recognized that the protection of
working time in international regulations is intricately linked not only to the protection of health
and safety but also to the protection of family life and the right to a fair wage.
2.1. ILO norms on working hours
Many international labour standards concerning the regulation of working time were created
under the ILO constellation, including the first convention to be adopted by the organisation. The
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more recent standards contain more stringent norms, but have not necessarily obsoleted the older
ones because most countries have not ratified them.
ILO Conventions no. 1 of 1919 and no. 30 of 193030 both require member states to implement
regulation which provides for a 48 hour per week limit to working hours and aim at an 8 hour
work day. However, both conventions allow deviations from this standard, providing different
norms on the number of weeks to be taken into account as a reference period, and special
circumstances under which the norm may temporarily or permanently be set aside with the
consent of social partners. Convention 1 requires a 25% wage premium for overtime, which is
applicable to temporary deviations of the 48 hour norm, but not to permanent ones. Although
there is no official limit to the amount of overtime that can be allowed in case of emergencies or
after consulting with workers’ representatives, the Committee of Experts on the Application of
Conventions has stressed that they should not be applied indefinitely: “they must be prescribed
in line with the general goal of the instruments, namely to establish the eight-hour day and 48hour week as a legal standard of hours of work in order to provide protection against undue
fatigue and to ensure reasonable leisure and opportunities for recreation and social life.”31
The Forty-Hour Week Convention (No. 47)32 of 1935 was adopted with the advantages of
limiting working hours for employment purposes in mind and asks member states for ‘the
principle of a forty-hour week applied in such a manner that the standard of living is not reduced
in consequence’ (article 1). It does not contain detailed provisions on how this should be done in
practice. The Reduction of Hours of Work Recommendation (No. 116) of 1962 provides some
more detail, stating that member countries should immediately undertake steps to reduce hours to
48 hours per week, without any reduction in the workers’ wages (article 5). Furthermore, it
recommends the competent authority or body in each country should fix the maximum length of
the period over which the hours of work may be averaged, and all hours worked in excess of the
normal hours should be deemed to be overtime, unless they are taken into account in fixing
remuneration in accordance with custom (articles 12 and 16).
30
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A connection with pay is also to be found in the Holidays with Pay Convention (Revised), (No.
132) of 1970.33 It establishes that all employed persons should be provided with paid holiday
leave, which shall in no case be less than three working weeks for one year of service. Several
conventions provide norms om hours of rest, covering different branches of industry. A fairly
indirect connection with family life can be found in the Part-Time Work Convention, (No. 175)
of 1994.34 The convention requires measures to be taken by member states to facilitate access to
productive and freely chosen part-time work which meets the needs of both employers and
workers (article 9).
The ILO Convention on Workers with Family Responsibilities (No. 156) 198135 requires
governments to take into account the needs of workers with family responsibilities in terms and
conditions of employment and in social security (art. 5), but it is not specific on working time
protection. The accompanying recommendation, no. 165 of the same year, establishes that:
“Particular attention should be given to general measures for improving working conditions and
the quality of working life, including measures aiming at - (a) the progressive reduction of daily
hours of work and the reduction of overtime; - (b) more flexible arrangements as regards
working schedules, rest periods and holidays, account being taken of the stage of development
and the particular needs of the country and of different sectors of activity (article 18).
Furthermore, article 19 states that whenever practicable and appropriate the special needs of
workers, including those arising from family responsibilities, should be taken into account in
shift-work arrangements and assignments to night work.
The last document to briefly be mentioned here is the Night Work Convention (No. 171) of
1990. This is the one ILO convention on non-standard patterns of work. In this Convention,
interestingly, specific attention is devoted to both the impact of night work on family life and the
fact that night work should be rewarded with higher pay in order to compensate for the
inconvenience. The convention requires member states to take specific measures for night
workers including: “to assist them to meet their family and social responsibilities” (article 3). It
also requires that compensation for night workers in the form of working time, pay or similar
33
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benefits shall “recognise the nature of night work” (Article 8), apparently implying that night
work deserves a reward that compensates for the inconvenience caused and hence should be
higher than day work.
Taking inventory of this body of ILO norms, it seems that because they leave quite some room
for countries to implement their own national policies, or to leave things up to social partners, it
is not guaranteed that working hours do not infringe the need for leisure and social life or even
the protection of health and safety. Specifically, the unlimited leeway countries have in applying
a system with long reference periods for taking stock of the 48 hour per week maximum, may
lead to regular excessive labour hour practices. Also, there is no absolute maximum to the hours
of overtime allowed under the system. A direct connection with pay is explicitly made in the
case of overtime, holidays and night work, but it is absent for flexible working time patterns. The
connection with family life is only to be found in the Convention on night work. The ILO
Convention on Workers with Family Responsibilities does not specifically protect such workers
against involuntary flexibilisation of working time.

2.2 European regulation regarding Working Time
From a European perspective, the most specific regulation on working time can be found in the
Working Time Directive (2003/88/EC), which is the follow-up to Council Directive 93/104/EC.
The main requirements of the Directive are a minimum daily rest period of 11 consecutive hours
per 24-hour period and 24 hours per seven-day period (articles 3 and 5), a break on work days
longer than six hours (article 4), and a maximum average working time of 48 hours, including
overtime, for each seven-day period (article 6). Article 16 (b) gives member states the possibility
to extend this reference period, to a maximum of four months. Article 22 even permits member
states to ‘opt-out’ of the 48 hour maximum entirely, provided it meets certain requirements,
among which the worker’s consent. Regarding vacation leave, the Directive requires workers be
given paid holiday leave of at least four weeks each year (article 7), without derogation.
The protection against non-standard working hours or the protection of family life is missing in
the Directive, as is a clause on overtime pay. This may be explained by the fact that title X of the
Treaty on the Functioning of the European Union, which provides the Union with its competence
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in the field of social policy, does not include these topics. The fields in which the Union is to
complement the member states social policy activities are mentioned in article 153. Regulation
of working hours is not mentioned specifically, but is included in the category protection of
health and safety of the workers (art. 153.1.a). Article 153.5. specifically states that the Union’s
competence in the field of social policy does not extend to regulation on pay. The fact that
European legislator has no competency to extend working time protection to broader aspects of
wellbeing of the worker, such as the protection of family life or compensation for inconvenient
hours, is illustrated by the 1996 case of the Commission against the U.K.36 The Court ruled that
article 118a of the Treaty was the appropriate legal basis for the adoption by the Community of
measures whose principal aim is the protection of the health and safety of workers. Article 5.2 in
Directive 93/104 giving priority to Sunday as the weekly rest day however did not protect health
and safety and therefore had to be annulled.
In the ground breaking cases such as SIMAP 37 and Jaeger,38 which regarded the possibility to
exclude certain groups of professionals from the scope of the Directive and (most prominently)
the definition of working time in regards to on call duty, the ECJ showed it was not afraid to
apply the directive in a manner with serious economic consequences, giving a broad
interpretation to the directive on both accounts.39 This however led a significant number of
countries to implement the ‘opt-out’ clause into their national regulation.40 Since then, several
attempts have been made to revise the Working Time Directive on crucial points of contention
between social partners, such as the opt-out clause and the reference period for the 48 hour
maximum. In a proposal for a revised Working Time Directive, broader policy objectives were
included, such as gender equality and work-life reconciliation, but these have been unsuccessful
so far.
Other EU-law does not make up for the narrow objectives of the working time directive and the
missing protection against flexibilisation. The social-partner negotiated Framework Agreement
on parental leave Directive 96/34, renewed in 2009, does provide a right to parental leave and
protection of workers who exercised that right, but protection against flexible working schedules
36
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is not mentioned in this Directive. In a broader policy context, flexibilisation of work is regulated
but not rejected, as can be observed in the Directives that regulate atypical work.41 The political
debate among the member states remains dominated by economic efficiency and flexibility
rationales.42 Of course this may be in line with the second part of article 151 TFEU, which states
that: the Union and the Member States shall implement measures which take account of the
diverse forms of national practices, in particular in the field of contractual relations, and the
need to maintain the competitiveness of the Union economy.
3. Specific Human Rights and their relation to Working Time Arrangements
Discussing the requirements of ILO norms and the European Working Time Directive, it
becomes apparent that the protection of working time in both set of rules covers the protection of
health and safety of the worker. The connection between protection of working time and the
protection of family life however is largely absent in these provisions. The norms on protection
of the family itself do not make up for this omission. The connection between protection against
excessive working hours of excessively flexible working hours is made in regulations on
overtime pay. However, overtime is often interpreted as exceeding the standard workweek, and
does not include work on inconvenient or unpredictable hours, with the exception of night work.
The norms on working time protection in these provisions hence reflect the need for working
time protection in an era were almost every (male) worker was expected to work during the
standard working hours, and be available for overtime work. The introduction of the 24-hour
economy and the prevalence of dual-income families has fundamentally changed this point of
reference. The question is, to what extent fundamental rights treaties can be interpreted so as the
reflect these changes. To discuss this question, we will first briefly mention specific working
time provisions in fundamental right treaties. Then, we will discuss what the right to life, the
prohibition of forced labour, the right to respect for family life, the right to gender equality and
the right to a decent wage can contribute to the protection against excessive hours or excessively
flexible hours. The fundamental right treaties that are most relevant in the European context are
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discussed, mainly the European Social Charter (ESC) and the European Convention of Human
Rights (ECHR). 43

3.1 General reduction of and limits to working time as a fundamental right
The Universal Declaration of Human Rights (UDHR), adopted in 1948, recognizes the right to
rest and leisure in article 24 including reasonable limitation of working hours and periodic
holidays with pay. Hence, in the first global expression of human rights, it was already
recognized that workers needed rest not only for their health, but also for their leisure. The
connection with pay is made with respect to holidays only. The phrase was repeated in the
subsequent International Covenant on Economic, Social and Cultural Rights (1966), which
provides in art. 7: "The States Parties to the present Covenant recognize the right of everyone to
the enjoyment of just and favourable conditions of work which ensure, in particular: (...) (d)
Rest, leisure and reasonable limitation of working hours and periodic holidays with pay, as well
as remuneration for public holidays."
Somehow the reference to leisure as a goal of restricting working hours has been lost in the
subsequent European fundamental right treaties. There is no apparent connection in these norms
with the protection of leisure, family life or pay. Art. 2 ESC guarantees the right to just
conditions of work, which includes the provision of 'reasonable daily and weekly working hours,
the working week to be progressively reduced to the extent that the increase of productivity and
other relevant factors permit'. A similar provision can be found in the Charter of Fundamental
Rights of the European Union. Art. 31.2 states that every worker has the right to limitation of
maximum working hours, to daily and weekly rest periods and to an annual period of paid leave.
According to the commentary on the Charter44, art. 31.2 reflects the norm in art. 2 ESC and the
European Working Time Directive 93/104 (as discussed before).
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The provisions do not define what constitutes reasonable working hours. The European
Committee of Social Rights, who monitors compliance to the Charter, assesses the situations on
a case by case basis. According to its Conclusions, examples of unreasonable working hours are
extremely long working hours e.g. those of up to 16 hours on any one day or, under certain
conditions, more than 60 hours in one week are unreasonable and therefore contrary to the
Charter. Also, the Committee contends that working overtime must not simply be left to the
discretion of the employer or the employee. The reasons for overtime work and its duration must
be subject to regulation.45
Hence, in the European fundamental right treaties, we find the same rather narrow perspective on
working time rules, protecting health and safety of the standard full time worker.
3.2 Working time arrangements and the protection of life
Of course the protection of working time has an apparent connection with the protection of
health and safety. It is well documented that indeed the absence of sufficient time for recovery is
a threat for health and safety, especially in the case of stressful work.46 Research also suggests a
detrimental effect of flexible work and related income insecurity on health.47 Since both ILO
provisions and the Working Time Directive leave room for excessive workweeks, either by
providing lengthy reference periods for rest or even by allowing opting-out of the maximum
working time regulations, the question is justified whether human rights actually provide for
some protection of excessive work hours on the ground of infringing on health and safety.
The right to to life and security is protected in the UDHR48, and the ICCPR.49 The ECHR
protects the right to life in art. 2. Art. 8 protects private and family life. Both articles can be
invoked in conjunction in case of insufficient protection of health and safety. here are a few
examples in the case law of the ECHR in which these articles are invoked arguing that there was
a breach of the duty of the State to sufficiently protect health and safety of workers. The Court
holds that article 2 does not solely concern deaths resulting from the use of unjustified force by
45
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agents of the State but also lays down a positive obligation on States to take appropriate steps to
safeguard the lives of those within their jurisdiction.50 Article 2 is applied in the context of
dangerous activities, and may overlap with the scope of art. 8. When the circumstances were not
such as to engage article 2, but clearly affected a person’s family and private life, article 8 can be
applied by itself.51 The Court holds as a general principle that the positive obligation to take all
appropriate steps to safeguard life for the purposes of Article 2 entails above all a primary duty
on the State to put in place a legislative and administrative framework designed to provide
effective deterrence against threats to the right to life.52 Also, the Court has also held on many
occasions that the State has a positive duty to take reasonable and appropriate measures to secure
an applicant’s rights under Article 8 of the Convention, such as providing access to essential
information enabling individuals to assess risks to their health and lives.53
In the case law of the court, liability of the State for infringement of health and safety of workers
could hence exist when the State would not sufficiently ensure that employers adequately protect
these interests . The same obligation could exist for exposing workers to the detrimental effects
of excessive working hours. Excessive working hours may in some instances pose an immediate
risk to health and safety of employees or those around them, for example in the case of truck
drivers, aircraft pilots or surgeons, who could cause accidents or make professional faults
because of fatigue. In case the State did not sufficiently take measures to prevent excessive
working hours in these professions, it will be possible to successfully invoke art. 2 and 8 ECHR,
in spite even of their compliance with ILO-regulations and the Working Time Directive. A
breach of art. 2 is less likely in case the excessive work hours will only lead to detrimental
effects in the long run, such as burn-outs. However, the scope of art. 8 may still cover this
situation as well.
In conclusion, invoking fundamental rights on the ground of protection of life, health and safety
can contribute to working time protection. The contribution will at present at least cover the
protection against excessive working hours. The health effects of excessively flexible working
50

See EHRC 9 June 1998, § 36, L.C.B. v. the United Kingdom; Paul and Audrey Edwards, § 54.
See Lopez Ostra v. Spain, 9 December 1994, Series A no. 303-C and Guerra and Others.
52
See Öneryıldız, § 89, and Budayeva and Others,, § 129; Kolyadenko and Others v. Russia, nos. 17423/05,
20534/05, 20678/05, 23263/05, 24283/05 and 35673/05, §§ 157-161, 28 February 2012, and as reiterated in Vilnes
and Others v. Norway, nos. 52806/09 and 22703/10, § 220, 5 December 2013.
53
EHRC 2014/240 EHRM, 24-07-2014 Brincat vs. Malta; See Guerra and Others, §§ 57-60; López Ostra, , § 55;
McGinley and Egan, §§ 98-104; and Roche, §§ 157-69.
51

14

hours are subject to further research, but could perhaps in the future also be included in the scope
of art. 8 ECHR. The protection of the right to life can cover immediate threats to health and
safety caused by fatigue. Longer term detrimental effects could arguably fall within the scope of
art. 8 ECHR. The State can be held liable for not putting in place a legislative and administrative
framework designed to prevent detrimental effects of excessive working hours, and maybe even
of excessively flexible working hours.

3.3 Working time arrangements and the right to earn a living wage
Legal limitations on work days and weeks are less effective if the hours worked do not deliver a
decent salary. To curb excessive work weeks, a decent wage for the normal work week seems
indispensable. It could be argued that the right to a decent wage includes premium pay for
inconvenient hours, thus forming an instrument to curb overtime and flexible hours. Do
international treaties on decent wages provide for this protection?
As noted before, the ILO norms on working hours do contain provisions on pay, most notably
the requirement of the payment of a 25% overtime premium in convention no. 1. These
regulations do not, however, provide an absolute requirement that workers should receive a
certain absolute minimum amount of income for a certain amount of working hours. The same
can be said of the ILO norms related to minimum wages. The most recent ILO convention on
this topic, Minimum Wage Fixing Convention, (No. 131) of 1970,54 requires that the elements to
be taken into consideration in determining the level of minimum wages by member states, should
include the needs of workers and their families (article 3, a). It is not specified which amount of
working hours should guarantee this goal be attained. However, as convention 1 which provides
for a 48 hour workweek was “not intended to be merely a “standard” or “basic” week upon
which normal hours would be calculated and which would determine the point at which overtime
pay at increased rates was to begin”55, at least it can be argued that ‘a living wage’ should be
achievable within this number of hours.
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Several fundamental rights documents go as far as to provide ‘a living wage’, ‘a decent wage’ or
as a right of its own. These include documents issued by the UN,56 Council of Europe, European
Union, and several other regional human rights bodies.57 From a European point of view, the
most interesting provision is part I(4) of the ESC, which states that: “all workers have the right to
a fair remuneration sufficient for a decent standard of living for themselves and their families, ”
and part II, article 4, which further defines the right to fair remuneration, including overtime
pay.58 The ESC Committee on Social Rights has repeatedly stressed that a fair wage must exceed
the minimum threshold, set at 50% of the national net average wage. This is the case when the
net minimum wage exceeds 60% of the national net average wage. Where the net minimum
wage is between 50% and 60% of the national net average wage, it is for the State Party to show
that this wage makes it possible to ensure a decent living standard.59 In relation to overtime pay,
the Committee has stressed that work performed outside normal working hours requires an
increased effort on the part of the worker, and therefore the rate of such payment must be higher
than the normal wage rate.60
Article 31 of the ECFR, titled ‘Fair and just working conditions’, states that every worker has the
right to working conditions which respect his or her health, safety and dignity, but does not
specifically go into wages. An attempt to fight a reduction of wages by claiming rights under this
article was deemed inadmissible by the European Court of Justice (ECJ) because it was outside
of the scope of the Union’s competence.61
In conclusion, it can be argued that ‘a living wage’ should be achievable within normal working
hours. We have some clues to decide what a living wage is. However, it is not specified what
'normal working hours' are, and what not. Are abnormal working hours the hours beyond the
standard full time work week, and/or work on hours that are considered inconvenient hours, such
56
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as nights and weekends? Are overwork hours performed by part-time workers abnormal hours?
In the next sections, we will find some clarification on this issue.
3.3. Working Time Arrangement and Protection against Forced Labour
The next right to be discussed is the protection against forced labor. When working hours
become so long or inconvenient that the no worker would voluntarily agree upon the schedule,
could this fall under the scope of the prohibition of forced labor?
This topic is regulated in the ILO Conventions and in many fundamental right treaties. To
constitute a situation of forced labor under the main ILO Conventions which cover this subject, 62
work should be involuntary and exacted under the menace of a penalty. Broad economic need
does not fit the requirement of the menace of penalty, unless combined with other elements.63
The committee of Experts does not regard the imposition of overtime to be in breach of the
conventions, as long as it is within the limits permitted by national legislation or collective
agreements. However, specific exploitation of workers’ vulnerability consisting of their lack of a
choice not to perform overtime under the threat of being dismissed or not earning the minimum
wage, can qualify as forced labor under the convention. 64 Convention no. 105 includes a
provision which specifically mentions that forced labor should not be used for purposes of
economic development.65 Exceptions to this rule are not allowed, even if the purposes of
economic development is of temporary or exceptional nature.66
Fundamental rights documents containing articles on the prohibition of Forced labour and
compulsory labour include the UDHR,67 International Covenant on Civil and Political Rights68,
the ESC, the ECHR69 and the ECFR.70 As the prohibition of slavery and forced labour under the
ECHR does not contain a specific definition, the ECHR relied on the ILO Conventions for
62
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interpretation. One of the elements taken into account was the workers’ total lack of autonomy
over their own time.71 Several decisions of the ECHR have addressed cases where workers
claimed the precarious nature of their labour in part stemmed from the lack of adequate
compensation.72 In these cases the court among other things took into account whether the
services rendered fell outside the ambit of the normal professional activities of the person
concerned, whether there was another compensatory factor outside of regular remuneration, and
whether the burden imposed was disproportionate. These cases also showed that a workers
consent can be an important factor in judging whether or not it constitutes forced labour, but not
necessarily a decisive one. As pointed out by Mantavoulou, the Court should keep an eye out for
whether consent was a clear choice or actually coerced.73
The parties to the ESC have undertaken “to protect effectively the right of the worker to earn his
living in an occupation freely entered upon."74 As interpreted by the ESC Committee of Social
Rights, this includes the prohibition of forced labour. In 2000 the committee considered a Greek
law which provided for the mobilisation of the civilian population “in any unforeseen situation
causing disruption of the country's economy and society” not to be in conformity with the
provision, for being too general. Although this case did not specifically regard overtime, it can be
regarded as a confirmation that only in very exceptional cases the economic circumstances will
be regarded as a valid limitation of the scope of the provision.
The prohibition of slavery and forced labor is also provided in article 5 of the Charter of
Fundamental Rights of the European Union. As the scope of the Charter is confined to the
application of Union Law by one of the Unions institutions, it is unclear whether this provision
could directly be invoked at the European Court of Justice in regards to working time. We would
argue that cases of compulsory excessive hours do fall within the scope of Union Law because
they may constitute a risk to the workers’ health and safety, which fall within the domain of the
Unions’ social policy competence.
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Over all the effective invocation of the fundamental right not to be forced to work in regards to
excessive working time seems confined to the most extreme cases in which the local limits to
overtime hours were exceeded. This does not seem to provide a solution to the problem of
highly irregular hours, in which the workers’ lack of autonomy of their time may not exactly
have the same impact, but their vulnerability to the threat of employers’ retaliation can equally
apply. Under comparable circumstances of fear of menace or penalty, we think the element of
consent should get the same careful judicial treatment.
3.4 Working time arrangements and family life
Protection of family life is a fundamental right that is recognized in both classical and social
human rights treaties. In the previous section we have discussed that the protection of working
time has a connection with the protection of family life. Excessive working hours or mandatory
overtime not only endangers the health and safety of the worker, but also has immediate
implications for the time he can spend with his family. Excessively flexible working patters can
interfere with the possibility to organize familial responsibilities altogether.75 The question dealt
with in this section, is whether the provisions concerning the protection of family life can
contribute to protection against excessive working hours or excessively flexible working hours.
Fundamental rights treaties do not specifically make a connection between working hours and
the protection of family life or the protection of mothers. The UDHR protects families in art. 16,
but no reference to work is made. The ICESCR grants special protection for working mothers
before and after childbirth (art. 10), but makes no allusion to working time. Article 8 of the
European Convention on Human Rights protects the right to respect for private and family life,
without further specification. The European Charter of Fundamental Rights provides in art. 33.2
that to reconcile family and professional life, everyone shall have the right to protection from
dismissal for a reason connected with maternity and the right to paid maternity leave and to
parental leave following the birth or adoption of a child. The ESC is the most specific on the
rights of workers with family responsibilities (art. 27). States have to undertake access to
employment, take account of their needs in terms of conditions of employment, promote child
daycare and grant maternity leave and parental leave. However, there is no specific allusion to
working time arrangements, overtime or flexible working patterns.
75 Gornick & Heron 2006, p. 160.
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The fact that there is no apparent connection in the language of the human right treaties between
the protection of private life and family life and the protection against excessive working hours
or excessively flexible working hours, does not mean that such a connection does not exist.
Many fundamental rights use rather vague and unspecific language that needs to be interpreted
by courts or other relevant international authorities such as the Committee of Experts of the ESC.
The question is, to what extent the case-law of these instances can support the claim that the right
to family life includes a protection against excessive working hours or excessively flexible hours.
The protection of family life is an important aspect of art. 8 that has generated an ample body of
jurisprudence of the European Court of Human Rights (ECHR). The connection between family
life and work is invoked in several relatively recent cases brought before the court. The court has
held that parental leave and related allowances promote family life and necessarily affect the way
in which it is organised. Parental leave and parental allowances therefore come within the scope
of Article 8 of the Convention.76 This was confirmed in Weller v. Hungary77 and Konstantin
Markin v. Russia78, both dealing with parental leave. In Topčić-Rosenberg79 the same principle
applies to adoption leave. This does not mean, however, that a Member State would be obliged
to grant such rights to leave. The court so far only acknowledged that once such a right exists,
the State should give all parents equal access to this right. The failure to respect this obligation
would be a breach of art. 14 of the Convention.80
The question is to what extent the State has positive obligations to protect the autonomy of
workers in arranging working time schedules. On the one hand, states enjoy a ‘margin of
appreciation’ in the way they respect the rights under the convention. On the other hand, the
Court interprets the convention as a ‘living instrument,’ by looking for common values and
emerging consensus in international law.81 In case a majority of states have policies to promote
the conciliation of work and care, it is likely the court will at least consider whether the choice of
a state not to adopt such policies is justified. It is perhaps not likely that the court would at
present grant a general right to family leave or adjustment of working schedules under this article
in case the national law does not provide for such a right. It is, however, expected that the court
76
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will require to balance the interests of the parties at stake when deciding on a particular case.82
Hence, it can be argued that a request for adjustment of working time schedules on the ground of
care responsibilities very likely can only be denied with due motivation by the employer, even
more so since a growing number of jurisdictions grant such a right in national law.83 Also, it
could be argued that art. 8 ECHR, in particular the protection of family life, provides in principle
a right to refuse to work in overtime, both for fulltime and part-time workers. This right is
recognized in a number of jurisdictions so far and can also be found in ILO Recommendations.84
The one aspect that remains uncovered is uncertainty of working hours. We have found no
precedents for a general right to be protected against excessively flexible hours on this ground so
far.
In conclusion, it is possible to invoke the right to family life or the right to private life in art. 8
ECHR to accommodate working hours. There are some precedents in jurisprudence of the ECHR
for equal access to rights to leave, such as parental leave. Rights to refuse overtime or rights to
adjust working time schedules arguably can be grounded in the fundamental protection of family
life as well. There is no precedent for protection against flexible hours for workers with care
responsibilities.
3.5 Working Time arrangements and Gender Equality
The protection of the family is closely related to the protection against indirect discrimination on
the ground of sex. In many countries, mothers need adjustment of working time arrangements to
familial responsibilities more frequently than fathers. An interesting question therefor is the
connection between rights to accommodation of working hours and the protection against sex
discrimination. The idea that equal treatment of women at work requires accommodation of their
82

Roozendaal 2011.
A right to request adjustment of working time for all employees regardless of the reason exists in Germany, UK,
Spain, Denmark, Finland, Norway and Sweden. Legal regulations on the right to work parttime in order to support
employees with care responsibilities exist in Estonia, Spain, Latvia, Lithuania, Austria, Portugal, Slovenia, Finland,
Sweden, the United Kingdom and Norway (Plantenga 2010).
84
According to Plantenga 2010, a right to refuse overtime for workers with care responsibilities exists in Estonia,
Lithuania, Slovenia, Hungary, Poland and Portugal (subject to several conditions). In ILO's Workers with Family
Recommendation, 1981 (no. 165), par. 18, it is recommended that consideration be taken in arranging overtime by
young, pregnant, breastfeeding and disabled workers.
83

21

special needs as caregivers, is adopted by many academic writers and recognized in various
international treaties.85 Indeed in some jurisdictions, sex discrimination laws have been used
successfully to protest against a change of working schedules unfavorable to care providers86 or
to stand up to a refusal to adjust working schedules of a care provider.87 The question is, to what
extent this is recognized by courts.
In the Garcia Mateo case, the ECHR seemed to agree that the refusal to adjust working
schedules can constitute sex discrimination, although in the case brought before the court the
debate was not on the discrimination itself but on the penalty imposed on the State. If the ECHR
indeed agrees that failing to accommodate the working hours of care providers is unjustified
discrimination, then this would depart from the jurisprudence of the Court of Justice of the
European Union (ECJ) on indirect discrimination of women as care providers.
According to the European Equality Directive,88 indirect discrimination occurs where an
apparently neutral provision, criterion or practice would put persons of one sex at a particular
disadvantage compared with other persons, unless that provision, criterion or practice is
objectively justified by a legitimate aim and the means of achieving that aim are appropriate and
necessary. The prohibition of indirect discrimination can be interpreted so that failure to
accommodate care providers is not justified. However, so far the ECJ has been reluctant to do
this. In general, the Court considers that the right to equal treatment is satisfied when the
justification of the disadvantages for care providers is based on genuine business needs of the
employer. 89 The employer or the state is not obliged to facilitate the combination of work and
care. In the Hofmann-case, the court held for example that the directive on equal treatment
76/207 is not designed to settle questions concerned with the organization of the family, or to
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alter the division of responsibility between parents.90 In the Bilka-case, it was held that art. 119
on equal pay did not have the effect of requiring an employer to take into account the particular
difficulties faced by persons with family responsibilities (in that case with respect to setting the
conditions for entitlement to a pension).91 The fact that care providers face other difficulties than
other workers, does not seem to be relevant for the court. For example, paying a premium for
overtime work to part-time workers is only allowed for overtime hours performed beyond the
hours that a fulltime worker would work.92 Also, it is justified to reward employees according to
their length of service, experience, availability or flexibility, although this means that workers
with family responsibilities are disadvantaged by this reward system.93
In more recent case-law, the Court sometimes recognizes the fact that Community policy in this
area is to encourage and, if possible, adapt working conditions to family responsibilities, stating
that ”protection of women within family life and in the course of their professional activities is,
in the same way as for men, a principle which is widely regarded in the legal systems of the
Member States as being the natural corollary of the equality between men and women, and
which is recognized by Community law”.94 This recognition however has not yet resulted in
accommodation rights for workers with family responsibilities. Policies such as rights to leave
and to adjust working time schedules, which favor women more than men, are perhaps tolerated
as a form of positive action, but certainly not mandatory, and not necessarily accessible for male
workers.95
In conclusion, according to the current case-law of the ECJ, it is not very likely that rights to
accommodate working time schedules to care responsibilities can be grounded in the right to
equal treatment. There is no precedence found for a right to limit flexibility of working hours so
90
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far. On the contrary, the ECJ has held that flexibility can be rewarded even if this puts women in
a disadvantaged position. It is possible that the ECHR is more open to the idea that equal
treatment of women at work requires accommodation of their special needs as caregivers, and
that therefore women may have a right to accommodation of working time schedules to their
needs as a caregiver on the ground of art. 8 and art. 14 ECHR.
4. Balancing fundamental rights against economic interests
As we have seen, a potentially useful legal strategy for workers who are subjected to working
excessive hours or highly irregular working patterns would be to invoke fundamental rights.
Invoking human rights before their national courts may increase their chances to win their case.
They may even consider to bring the case to a human rights court. The ECHR for example can
be directly approached by individual workers after all local legal remedies have been exhausted.
How exactly the relevant courts would appreciate their cases, we have no certainty; we have
looked for precedents in the previous section. The last question we will tentatively address is
what arguments governments and employers could advance as a justification for allowing the
employer to impose overtime or flexible hours, and how likely it is these will be accepted by the
fundamental rights documents’ supervisory bodies.
States may point out that due to enhanced competition on a global level, it is important that
employees are arranging their personal lives in a flexible way to the demands of the
employer.96To the extent that economic growth is furthered by flexibilisation of the workforce,
flexibilisation of hours may even be a means to fulfill the duty of the State to ensure a high and
stable level of employment, a duty which is prevalent in many fundamental rights treaties and
national constitutions as well.97 Indeed short time working arrangements largely seem to have
been beneficial to employment opportunities. 98 This, however, does not necessarily mean that
employers should be entitled to force flexible work upon their employees, as the goal should be a
high and stable level of employment in decent work, which highly flexible jobs may not provide
because of their negative impact on fundamental rights interests.
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In practice, several cases on the reduction of wages and pensions, show that economic
circumstances (the need for austerity measures) can be a most relevant factor in the ECtHR’s
judgment on whether an excessive burden was placed upon workers. 99 In those cases, the
reduction of rights was not deemed to be beyond the states ’margin of appreciation.’ A
particularity of these cases was the fact they concerned public servants, i.e. the state itself was
the employer. We think it less likely that a private employer would successfully be able to
invoke the governments employment strategy as a justification for requiring flexibility of their
workers. Instead, the individual employer will have to substantiate the absolute necessity on a
case by case basis. In many cases it seems likely that an alternative to highly flexible work could
be found in hiring additional staff, which could be even more beneficial to employment
opportunities.
The economic interests of employers themselves have found expression as a fundamental right in
the European Union under article 16 of the ECFR, the Freedom to conduct a business. The
European Court of Justice has shown its willingness to give significant meaning to this
provision, with significant consequences for the worker involved. 100 In this case, an important
element of the freedom to conduct business according to the Court was the employers freedom of
not to enter into a contract unwillingly. Although this particular element does not translate well
to the topic of working hours, the case shows that freedom to conduct a business should
generally be taken seriously as legal basis to counter workers claims.

Also, employers may advance the rights and interests of the other workers in their organization
as a justification of their refusal to adjust working time schedules for the individual concerned.
The ECtHR case of Steindel vs. Germany provides an example of a situation in which the
interaction between the interests of a worker and his colleagues plays a part. In this case, the
court found the requirement of a medical professional to perform emergency services to fall
within his civic obligations, which is an exception to the prohibition of forced labour. One of the
reasoning behind the ruling was the fact that the obligation was part of a scheme which was
99
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devised to unburden all practicing physicians from the obligation to be available during nighttime and at weekends. The ECtHR case of Van der Mussele v. Belgium101 shows that when the
interests of third parties are involved, the Court may find relevant that these can also be
construed as fundamental rights (i.e. the right to legal assistance in defense against criminal
charges under the covenant). Hence, when it comes to flexible working time regulations, the
same fundamental rights the worker may invoke to protect their interests, may be cited as
grounds to deny these rights as to protect others. In short, states and employers may advance
their interests in imposing working hour flexibility. The subsequent question is what weight
these economic interests have as opposed to the individual rights to working time autonomy.
In the worst cases of excessive hours, justification on economic grounds is not possible.
Justification of serious infringement of the right to life, since it is one of the most basic human
rights,102 is not justifiable unless on strictly construed grounds. In the ECHR, the right belongs to
the non-derogable rights.103 The same applies to forced labor. Art. 4 ECHR entails specified
derogations, which are to be interpreted narrowly.104 As mentioned, ILO Convention no. 105
includes a provision which specifically mentions that forced labor should not be used for
purposes of economic development.105 Exceptions to this rule are in principle not allowed, even
if the purposes of economic development is of temporary or exceptional nature.106 In fact
derogations must be construed by not bringing a situation under the definition of forced labor.
In case the fundamental right invoked is art. 8 ECHR, the situation is less clear. According to this
article, restrictions of the right to privacy may be justified when they meet the requirements of
the second paragraph, which means that they should be in accordance with the law, necessary in
a democratic society, and in the interests of, among others, the economic well-being of the
country, and the protection of the rights and freedoms of others. Hence, a justification on the
ground of economic interests or the interests of employers is acceptable, provided that the
interference is prescribed by law and necessary in a democratic society. In testing whether an
infringement is justifiable, the court in fact heavily relies on the concept of proportionality in the
101
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application of the ‘necessity’ test.107 The court balances all interests and circumstances, requiring
a legitimate aim proportionate to the intensity of the infringement. The intensity of the
infringement depends heavily on the circumstances of the case.
As we have seen, in the case of the ECtHR states enjoy a ‘margin of appreciation’ in the way
they respect the rights under the convention. On the other hand, the Court interprets the
convention as a ‘living instrument,’ by looking for common values and emerging consensus in
international law.108 Although flexibilisation of work rules, including working time rules, is
unmistakably a trend throughout Europe, it is not a trend designed to protect fundamental rights.
The promotion of work-family reconciliation also has become an important aim in social policies
throughout Europe.109 Sometimes flexibilisation policies can be family friendly at the same time,
but where they run counter of one another, it is the family friendly policy that is better suited to
promote progress in the development of fundamental rights. It is therefore reasonable to expect a
recognition of family friendly policies by grounding them in fundamental rights, but it remains to
be seen to what extent this will be the case.
5. Conclusion
The norms on working time protection in ILO conventions, the Working Time Directive and
fundamental rights treaties reflect the need for working time protection in an era were almost
every (male) worker was expected to work during the standard working hours, and be available
for overtime work. The introduction of the 24-hour economy and the prevalence of dual-income
families has fundamentally changed this point of reference. The question is, to what extent
fundamental rights treaties can be interpreted so as the reflect these changes and make a
connection between working time, family life, health and income. To answer this question, we
have looked for precedents with respect to the right to life, the prohibition of forced labour, the
right to respect for family life, the right to gender equality and the right to a decent wage, to see
what they can contribute to the protection against excessive hours or excessively flexible hours.
As it turns out, invoking fundamental rights on the ground of protection of life, health and safety
and privacy can contribute to working time protection. The contribution will at present at least
107
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cover the protection against excessive working hours which are detrimental to health.
Infringement of this right is not justifiable in the ECHR. The State can be held liable for not
putting in place a legislative and administrative framework designed to prevent detrimental
effects of excessive working hours. Furthermore, the fundamental right not to be forced to work
can be applied to mandatory overtime work in exceptional circumstances. This rights does not
allow justification of infringements either. Some other rights may be protected in a less secure
way. It is possible to invoke the right to family life or the right to private life in art. 8 ECHR to
accommodate working hours. There are some precedents in jurisprudence of the ECHR for equal
access to rights to leave, such as parental leave. Rights to refuse overtime or rights to adjust
working time schedules arguably can be grounded in the fundamental protection of family life as
well. According to the current case-law of the ECJ, it is not very likely that these rights to
accommodate working time schedules to care responsibilities can be grounded in the right to
equal treatment. The right to accommodate working hour schedules however, will be balanced
against the economic wellbeing of the state or the interests of the employer. The fact that most
European countries introduced family friendly working time regulations as from the 1990’s, is an
indication that the ECHR may be ready to accept aspects of these policies as rights within the
scope of art. 8 ECHR.
The problem of highly irregular hours, in which the workers’ lack of autonomy of their time may
infringe their right to family life and their health and safety, are currently hardly addressed in
national or international legislation. The same applies to a decent wage for irregular hours.
Research on the impact and prevalence of highly irregular hours is only just starting to develop.
Further legal research with a comparative perspective on the protection against irregularity of
hours is called for.
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